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President’s Podium 

To All, 

Change.  Lot’s of change at the Courthouse in the past 
six months or so.  Longtime Magistrates Nancy Vecchi-
arelli, Kenneth McHargh, and Greg White retired.  They 
were replaced by Magistrates Jonathon Greenberg, Thomas Parker, and David Ruiz.  Geri 
Smith, after 26 years as Clerk of Court, retired.  Sandy Opacich, formerly the Court’s Human 
Resource Director, recently began as our new Clerk.  The Chapter thanks those that served 
our Court so well and welcomes the new faces. 

Patricia A. Gaughan will be sworn on June 2nd as our new Chief Judge. Congratulations!  The 
Chapter looks forward to working with Judge Gaughan in future. 

FBA Board Member and Case Law Professor Emeritus Jonathan Entin was selected for the Na-
tional Federal Bar Association's Excellence in Civics Education Award. The award recognizes 
extraordinary educators across the nation who contribute the most to civics education.  Pro-
fessor Entin was nominated for the award by a current student, James Walsh, who also serves 
as a Student Representative on our Board.  Congratulations to Professor Entin who I’m proud 
to say taught me while I attended Case. 

Board Members Kip Bolin and Erin Brown began a new FBA Mentorship program this Fall 
where Chapter Board members were paired with law school students.  Mentors and Mentees 
will be having an ice cream social on June 1st at Mitchell’s on West 25th.  The event is open to 
all and begins at 5:30 P.M.  

The Chapter is sponsoring several interesting and entertaining events this summer and fall. 
Immigration Judges Allison Brown and David C. Whripple are having a Brown Bag on June 
28th.  The Summer Associates Reception will be held on July 6th at House of Blues.  The Mem-
bers Only Summer Social is at the Hansa Brewery on August 3rd.  The Annual State of the Court 
Luncheon is set for October 2nd at the Silver Grill. Additionally (and for the first time) the 
Chapter is administering the Bankruptcy Bench Bar Retreat on October 20th at the Holiday Inn
(Independence, OH location).  Please check the Chapter’s website for more detailed infor-
mation concerning these events. 

I hope to see many of you at these events this Summer and Fall. 

Regards, 

Tony Vegh 
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Retirement Celebration for Geri M. Smith, Clerk of Court 
By:  James W. Satola 

 
On March 27, 2017, the Northern District of Ohio community celebrated the career of U.S. District Court Clerk of Court Geri 
M. Smith, who retired after an eventful 26 years as Clerk of Court, and 34 years of service to the United States District Court 
for the Northern District of Ohio.  The retirement celebration event, held throughout the lower level Jury Assembly area of 
the Carl B. Stokes U.S. Courthouse, was attended by hundreds of well wishers, and all of Geri’s immediate family — including 
one of her daughters who made a surprise entry midway through the program, flying in from a camping and fishing trip from 
out west. 
 
The event began with a welcome and introductory remarks by Chief U.S. District Judge Solomon Oliver, Jr., who shared many 
kind words describing Geri’s dedicated and innovative service to our court.  Other speakers included:  Charles Glenn, Control-
ler of the Administrative Office of the U.S. Courts, who recalled the efforts involved in the building of the new federal court-
house; Jose Feliciano, Chair of the Northern District of Ohio Advisory Group; Kip Bollin, representing the Federal Bar Associa-
tion Northern District of Ohio Chapter; Richard Latkowski, Supervisory Architect of the General Services Administration, who 
was the Project Manager for the building of the new courthouse; David Allen, who was the Staff Architect for the courthouse; 
and two “alumni” from the Northern District of Ohio Clerk’s Office who have since become the Clerk of Court in other Dis-
tricts — Stephan Harris, now Clerk of Court for the District of Wyoming, and David Weaver, now Clerk of Court for the Eastern 
District of Michigan. 
 
The program included particular recognition from the FBA Northern District of Ohio Chapter, which presented Geri with two 
awards as part of Past Chapter President (and FBA National President Elect) Kip Bollin’s presentation.  The first was a crystal 
and marble statue (designed by Past Chapter President Jim Satola), which featured an imbedded etched glass image of the 
Carl B. Stokes U.S. Courthouse; the second was a wood and brushed steel plaque memorializing a Resolution passed by the 
FBA-NDOC Board of Directors highlighting Geri Smith’s longtime generous service on the FBA-NDOC Board and accomplish-
ments as Clerk of Court, including:  initiating the Northern District of Ohio as the first federal court in the nation to adopt elec-
tronic court records access and electronic filing of court documents; becoming one of the first courts in the nation to have an 
electronic courtroom; leading the court through its designation as a Demonstration District for Differentiated Case Manage-
ment under the Civil Justice Reform Act; becoming one of the initial locations of the experimental “cameras in the courtroom” 
project; and taking a leading role in professionalizing the position of Courtroom Deputy as case managers through developing 
a protocol and training program for Court Deputies. 
 
The celebration concluded with gracious closing remarks from the honoree, Geri M. Smith, Clerk of Court (ret.), and the wel-
coming of the court’s new Clerk of Court, Sandy Opacich, who has served for many years as the court’s Director of Human 
Resources prior to taking on her new role. 
 

 

Members in the NewsMembers in the NewsMembers in the News   
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Congresswoman Marcy Kaptur—Brown Bag Luncheon March 13, 2017 
By:  Sarah Cleves 

 

Congresswoman Marcy Kaptur was the esteemed guest at a Brown Bag 
Luncheon on March 13, 2017, hosted by the Northern District Ohio Chapter 
of the Federal Bar Association.  The luncheon took place at the Federal Dis-
trict Courthouse. 

Congresswoman Kaptur spoke to and answered questions from Chapter 
members in attendance at the luncheon.  The Congresswoman spoke of 
ways that members of the Northern District of Ohio Chapter could stay en-
gaged with Congressional representatives to advance issues relevant to the 
practice of law and the judiciary.  She also addressed concerns about the 
health of Lake Erie. 

Congresswoman Kaptur has represented Ohio’s Ninth Congressional District 
in the United States House of Representatives for seventeen terms.  She is 
the senior-most woman in the House and the longest-serving woman from 
Ohio.  She is the Dean of the Ohio Delegation. 

For invitations to future Brown Bag Luncheons, become a member of the 
Northern District of Ohio Chapter of the Federal Bar Association today. 
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University of Akron School of Law Renovations 

The University of Akron School of Law's $21 million debt free renovation of the C. Blake McDowell Law Center will be complete 
by late July. The renovation features a new ceremonial 125 seat courtroom, a library that fits the needs of modern legal educa-
tion, more student spaces, a café, and advanced technology throughout the building. 
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Chief Judge Solomon Oliver, Jr.  Ceremony 

 
Judge Oliver and Chapter President Tony Vegh at the Judge's reception honoring the end of his service as Chief Judge for the 

Northern District of Ohio.  
 

 
 

Capital Hill Day April 20, 2017 

Left to right: SDOH Clerk of Courts Richard W. Nagel, Jeff Cox, FBA President-elect Kip 
Bollin, Amanda Knapp, FBA President Judge Michael Newman 
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 Professor Emeritus Receives National Award 

 

Case Western Reserve University Law Professor Emeritus Jonathan Entin was among the educators selected for the 
Federal Bar Association's newly established Excellence in Civics Education Award. The award recognizes extraordi-
nary educators across the nation who contribute the most to civics education. Entin was selected for the profound 
impact he has had on those around him, according to the association. 
 
“For over three decades, Professor Entin has made a lasting impression on thousands of our students, who have 
gone on to do remarkable legal work. We’ve heard countless stories from our grads of how he encouraged and in-
spired them,” Co-Deans Jessica Berg and Michael Scharf said in a joint statement. “His legacy knows no bounds.” 
 
Entin is widely respected among students for fostering a climate that demands respect for the opposition. He em-
phasizes the importance of having passionate views and the need for students to develop legal arguments that will 
convince others. 
 
Among his numerous accolades: he was voted Teacher of the Year by five graduating classes and Administrator of 
the Year by two others. He also served as the faculty advisor to the Case Western Reserve Law Review for 15 years. 
 
Entin has been teaching since 1984 and served as associate dean for eight years. He officially retired in 2016, but 
continues to serve as faculty advisor of the Law Review. He has previously taught courses in constitutional law, ad-
ministrative law, and legislation and regulation, to name a few.  

. 
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Jonah Gilbert Receives Award in National Civics Essay Contest 

Article submitted to FBA-NDOC by Hon. Jessica E. Price Smith  

5/5/2017 

Jonah Gilbert '21 received third place in the Federal Bar Association's first-ever Civics Essay Contest. Hundreds of middle school 

and high school students from around the country competed. 

The topic of this year's contest was "What does an Impartial Judiciary Mean to Me?" Jonah's essay advocated for impartiality in 

our justice system, which, he said, does not exist for African Americans. He writes, "If true impartiality existed in our justice 

system, I would feel safe knowing that my people’s lives are valued in the same way as others. Many African Americans would 

feel safer to live in our country and feel like they are equal to their peers." He concludes, "I am hopeful that we can achieve an 

impartial justice system in my lifetime." 

The Federal Bar Association is dedicated to the advancement of the science of jurisprudence and to promoting the welfare, 

interests, education, and professional development of all attorneys involved in federal law. 

Read Jonah’s essay here. 

Congratulations Jonah! 

 

https://bbk12e1-cdn.myschoolcdn.com/ftpimages/319/misc/misc_141857.pdf
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FBA Awards Given to CWRU Students 
By:  Jonathan L. Entin 

CWRU Faculty Representative, 
FBA-NDOC Board 

 Two students at Case Western Reserve University School of Law received the chapter-sponsored Federal 
Bar Association award for obtaining the top grades in Constitutional Law. Eric Connon and Emily Sherwood re-
ceived their prizes at CWRU’s awards ceremony on May 20. They received their J.D. degrees the following day. 

 Eric, a Michigan native, will spend the next two years as a law clerk for Judge Colleen Brown of the United 
States Bankruptcy Court for the District of Vermont. He was the Executive Contributing Editor of the Law Review 
and a three-year member of CWRU’s Jessup International Law Moot Court Team. He published a Note on legal pro-
tection for intelligence-community leakers and a Comment on warrantless dog sniffing. He also received the best 
speaker award at the Midwest Regional round of the 2017 Jessup competition. Eric did his undergraduate work at 
Saginaw Valley State University and received an M.A. in history from Central Michigan University. He was an ad-
junct instructor at Saginaw Valley State and taught history at a private school in Boston before entering law school. 

Emily, a native of Uniontown, Ohio, will be a fellow at the Public International Law and Policy Group, a 
Washington-based nonprofit that provides pro bono legal assistance in connection with peace negotiations, post-
conflict constitution drafting, and war crimes prosecution. Active in the International Law Society, she has done 
internships with ECPAT International in Bangkok, where she focused on commercial sexual exploitation of women 
and children, and with Human Rights Watch in Washington, where she worked on women’s issues. She also was an 
editor of the War Crimes Prosecution Watch Newsletter that is produced by CWRU’s Frederick K. Cox International 
Law Center in cooperation with PILPG. Emily received her B.A. in political science from the University of Akron with 
minors in French and philosophy of law. 

 

Pictured left to right:  Professor Jonathan L. Entin, Eric E. Cannon, Emily R. Sherwood & 
James W. Satola  
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Corporate Representative Deposition Update --Traps Remain for the Unwary 
By Carter E. Strang and Giuseppe W. Pappalardo 

Federal Rule of Civil Procedure 30(b)(6) is the vehicle for taking depositions of corporate representatives in civil cases. Such depositions 
have a number of distinct characteristics and contain traps for the unwary. Unfamiliarity with the rule’s provisions can prove disastrous for 
a noticed corporation and a bonanza for the noticing party.  

This article provides an overview of notice, selection, and preparation issues in corporate representative depositions -- including the role 
of in-house counsel – in the context of the recent proportionality amendment to Rule 26(1)(b). 

30(b)(6) Notice Provision  

Federal Rule of Civil Procedure’s 30(b)(6) notice provision states:  

In its notice or subpoena, a party may name as the deponent a public or private corporation, a partnership, an association, a gov-
ernment agency, or other entity and must describe with reasonable particularity the matters for examination. 

Following the truism that “you cannot understand the present if you do not understand the past,” we will begin to discuss the rule’s notice 
provision by reviewing the history that gave rise to it.  

Before the rule existed, the burden was on the party taking the deposition to designate a specific corporate representative — an officer, 
director or managing agent — with knowledge about the areas at issue who could offer testimony binding on the corporation. Bradley M. 
Elbein, How Rule 30(b)(6) Became a Trojan Horse: A Proposal for a Change, FICC Quarterly, at 365, 366-367 (Spring, 1996) and James C. 
Winton, Corporate Representative Depositions Revisited, 65 Baylor L. Rev. 938, 944 (2013).  

Corporate representatives so designated would often deny knowledge, leading to successive depositions to simply find someone connect-
ed with the corporations who could provide binding, responsive testimony. This process was a “‘wasteful charade’ in which repeated shots 
in the dark were fired until the appropriate target was located.” Winton, at 944 (citing 7 James Wm. Moore et al., Moore’s Federal Prac-
tice §30.25[1]( 3d ed. 2002); see Elbein, at 366-367.  

Rule 30(b)(6), adopted in 1970, shifted the burden to the corporation to produce a representative to provide testimony responsive to the 
notice and binding on the corporation, regardless of the representative’s corporate status. This burden is familiar to litigators, and one 
that is more fairly placed on the noticed corporation:  

This burden is not essentially different from that of answering interrogatories under Rule 33, and is in any case lighter than that 
of any examining party ignorant of who in the corporation has knowledge. 

Notes of Advisory Committee on Rules (1970) Rule 30(b)(6).  

A recent rule revision – effective December, 2015 -- important to corporate representative depositions is the explicit inclusion of propor-
tionality factors to be considered in a determination of the permissible scope of discovery under Federal Rule of Civil Procedure 26(b)(1), 
which now reads in applicable part: 

 Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional 
to the needs of the case, considering the importance of the issues at stake in the action, the amount in controversy, the parties’ 
relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether 
the burden or expense of the proposed discovery outweighs its likely benefit.  

(Emphasis supplied) 

While the full impact the revision remains to be seen, the intent is to ensure “efficient access to what is needed to prove a claim or de-
fense, but eliminate unnecessary and wasteful discovery” through the “active involvement” of federal judges.  Roberts, the Chief Justice’s 
Year–End Report, at 6-7 (Dec. 2015), https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf; see Hon. Craig B. 
Shaffer, The “Burdens” of Applying Proportionality, The Sedona Conference Journal Volume 16 (Fall 2015), at 69, 80-81. 

Scope of the Notice  

Rule 30(b)(6) places an initial burden on the noticing party to provide a notice that describes with “reasonable particularity” the matters 
on which examination is requested.   

Articles In the NewsArticles In the NewsArticles In the News   
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The reasonable particularity requirement is necessary to enable the noticed party to adequately prepare a corporate representative, as 
noted in Reed v. Bennett, 193 R.R.D. 689, 692 (D. Kan. 2000):  

An overbroad Rule 30(b)(6) notice subjects the noticed party to an impossible task.  To avoid liability, the noticed party 
must designate persons knowledgeable in the areas of inquiry listed in the notice. [citations omitted.] Where, as here, the 
defendant cannot identify the outer limits of the areas of inquiry noticed, complaint designation is not feasible. 

Another reason for the requirement is to provide reasonable limits on the binding nature of the corporate representative’s testimony. 
Overbroad notice language has the potential of exponentially expanding the deposition responses deemed to fall within the notice, which 
are binding on the corporation as discussed below.  

Reasonable particularity is not defined in the Federal Rules of Civil Procedure; however, courts have held it means the notice must be spe-
cific and not overbroad or unduly-burdensome.  See Reed, 193 R.R.D. at 692 (notice is overbroad that indicates questioning is to “include
[e], but not [be] limited to” areas specifically enumerated in notice), Falcone v. Provident Life & Accident Ins. Co., 2008 WL 2323528, at *6-7 
(S.D.Ohio 2008) (notice that failed to designate a time period was “unbounded” and, hence, improper), Aikens v. Deluxe Financial Services, 
Inc., 217 F.R.D. 533, at 538 (D. Kan. 2003) (use of “regarding” and “relating to” is improper where they fail to modify a specific document), 
Skladzien v. St. Francis Reg’l Med. Ctr., 1996 U.S.Dist. LEXIS 20621, at *2 (D. Kan. 1996) (notice seeking “any statement of fact” in pleading is 
improper); see Mackey v. IBP, Inc., 167 F.R.D 186, at 197-198 (D. Kan. 1996) (‘pertaining to” and similar “open ended” phrases render re-
quest overbroad and unduly burdensome “on its face”), General Foods Corp. v. Computer Election Systems, Inc., 211 U.S.P.Q, 49, 50 
(S.D.N.Y.1980) (notice seeking “every fact, conception, intention, understanding, belief and sense impression” is of “almost limitless scope” 
and improper), and Carriage Hills Condo., Inc. v. JBH Roofing & Constructors, Inc., 109 So. 3d 329, 336 (Fla. Dist. Ct. App. 2013) (notice  des-
ignating “the allegations contained in the complaint” is unduly broad); see also Murphy v. Kmart Corp., 255 F.R.D. 497, 505-506 (D.S.Dak. 
2009) (rejects “painstaking specificity” standard as inconsistent with plain language of rule) and E.E.O.C. v. Thorman & Wright Corp., 243 
F.R.D. 421, 426 (D, Kan. 2007) (notice must designate matters for examination with “painstaking specificity”). 

Compliance with the reasonable particularity requirement is expected to face increased scrutiny in light of the proportionality revision to 
Rule 26(b)(1). Shaffer, at 74-75 (calling use of overbroad notice language a “belt and suspenders approach to discovery” that “will almost 
certainly invite objections on proportionality grounds” – in light of the 2015 Rule 26(b)(1) revision-- that are likely to “leave the requesting 
party undone”).  

Even where the notice meets the reasonable particularity requirement, its scope may be challenged where the use of other discovery is 
more appropriate.  In Bank of Am. v. SFR Investments Pool 1 LLC, 2016 WL 2843802 (D. Nev.  2016) -- a post Rule 26(b)(1) revision case -- 
the court quashed a 30(b)(6) notice served contemporaneous with the initial discovery requests, which consisted of 85 interrogatories, re-
quests for admission, and requests for production that were duplicative of the  areas of inquiry in the notice.   

The court held the notice was not reasonably tailored or proportional to the case because until responses were received, it could not be 
said that a corporate representative deposition was needed.  Only in the event that the noticed party’s responses to written discovery are 
shown not fully responsive – the court noted – is a 30(b)(6) deposition appropriate.  

The ruling is consistent with the advisory committee’s note to Rule 30(b)(6) which states that corporate representative depositions are in-
tended to “supplement existing discovery practice.”  Fed. R. Civ. P 30(b)(6) advisory committee note; see TV Interactive Data Corp. v. Sony 
Corp., 2012 WL 1413368, *2 (N.D. Cal. August 23, 2012) (court required use of contention interrogatories in lieu of a Rule 30(b)(6) deposi-
tion addressing basis for legal defenses asserted) and Reed, 193 R.R.D. at 692, (cites rule in quashing 30(b)(6) notice).   

It is also reflective of the increased focus on proportionality in light of the revision to Rule 26(b)(1).  Pittman v. Am. Airlines, Inc., 2016 WL 
375138, at *1 (N.D. Okla. 2016) (where topics were already covered in prior discovery, 30(b)6) depositions should be limited to a “wrap-up” 
for any missing testimony), and ChriMar Sys. Inc. v. Cisco Sys. Inc, 312 F.R.D. 560, 563 (N.D. Cal. 2016) (upheld denial of motion to compel 
corporate representative deposition in light of existing evidence regarding topics at issue); see Sender v. Franklin Res. Inc, 2016 WL 814627, 
at *2 (N.D. Cal. 2016) (court applies proportionality factors to preclude duplicative discovery); see generally Roberts, at 7, (cites need for 
“active involvement of a neutral arbiter” in the form of federal judge to closely examine discovery disputes in light of proportionality, and 
Roberts v. Clark County School District, 312 F.R.D. 594, 601-604 (D. Nev. 2016) (citing and adopting Chief Justice Roberts’ admonition).   

Designation of prior testimony and discovery responses as responsive and binding should be considered as a way to narrow the scope of 
the notice and obviate the need to have a corporate representative address some or all of the noticed items.  See Ballentine v. Las Vegas 
Metro. Police Dep’t, 2016 WL 2743504, at *7 (D.Nev. 2016), E.E.O.C. v. Boeing Co., 2007 WL 1146446, at *2 (D. Ariz. 2007), and Prosonic 
Corp v. Stafforn, 2008 WL 2323528, at *4 (S.D. Ohio 2008). 
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Assertion of Objections to Notice 

Upon receipt and review of a Fed. R. Civ. P. 30(b)(6) notice, counsel for the noticed corporation should carefully review it for potential ob-
jections – such as those mentioned herein -- and object when appropriate. Failing to timely and properly object to the notice can result in a 
waiver of objections and sanctions against the noticed party.  

As the court noted in Int’l Bhd. of Teamsters, Airline Div. v. Frontier Airlines, Inc., 2013 WL 627149, at *7 (D. Colo. Feb. 19, 2013): 

The unique prerequisite that Rule 30(b)(6) deposition topics must be identified in advance, [means] disputes about the topics are 
most effectively addressed in advance of the deposition. 

The court further noted that “[m]erely forewarning opposing counsel that the information sought is not relevant or could be privileged” 
prior to a 30(b)(6) deposition is just as unacceptable as never objecting at all. Id at *12. The proper course is for the noticed party to file for 
a protective order.  Id. (citing New England Carpenters Health Benefits Fund v. First DataBank, Inc., 242 F.R.D. 164, 165 (D. Mass. 2007)), 
and Shaffer at 86-91 (discussion of topic generally); see Prosonic, 2008 WL 2323528, at *2 (failure to properly raise objections till deposition 
is impermissible “self-help” remedy); see also Federal Civil Rule 26(c) (meet and confer requirement as to discovery disputes) and applica-
ble federal local rules and standing orders, such as Local Rule 37.1 of the N. Dist. of Ohio (“party seeking the disputed discovery” is required 
to make and certify to court it made a “good faith” effort to resolve the dispute prior to seeking court intervention). 

Selection and Preparation of Corporate Representative 

Federal Rule of Civil Procedure 30(b)(6) states, in pertinent part, that it is corporate defendant’s obligation to:  

[D]esignate one or more officers, directors, or managing agents, or other persons who consent to testify on its behalf; and it may 
set out the matters on which each person designated will testify… . The person designated must testify about matters known or 
reasonably available to the organization. 

Selecting and preparing a corporate representative in response to a Fed. R. Civ. P. 30(b)(6) notice is of critical importance to the success or 
failure of the deposition, as is the role of in-house counsel in that process.  A failure to comply with the rule can result in inaccurate binding 
testimony, disclosure of work product and/or attorney client information, and sanctions.    

It is important for counsel for the noticed corporation -- working with the corporation’s in-house counsel -- to control the selection and 
preparation process. 

Selection 

It is counsel for the noticed party -- not counsel for the noticing party – that selects the representative(s) who will testify about the items in 
the notice. Thus, if counsel for the noticing party requests a specific corporate representative, requests a representative with “personal 
knowledge” or requests the person “most knowledgeable,” the notice is improper. Progress Bulk Carriers v. Am. S.S. Owners Mut. Prot. & 
Indem. Ass’n, Inc., 939 F. Supp. 2d 422, 430 (S.D.N.Y. 2013), aff’d, 2 F. Supp. 3d 499 (S.D.N.Y. 2014), and McPherson v. Wells Fargo Bank, 
N.A., 292 F.R.D. 695, 698 (S.D. Fla. 2013), QBE Ins. Corp. v. Jorda Enterprises, Inc., 277 F.R.D. 676, 688 (S.D. Fla. 2012)(rule does not permit 
“most knowledgeable” request, and were it otherwise, there would be “time wasting disputes over the comparative level of the witness’ 
knowledge”), and Carriage Hills, 109 So. 3d at 337 (noticed party right to designate anyone it deems best as its “voice” to convey its posi-
tion even where others another may, in fact, possess more knowledge as to noticed items); see also Reed, 193 R.R.D., at 692, and ABA Civil 
Discovery Standards, § V (19), available at http://www.americanbar.org/content/dam/aba/administrative/litigation/litigation-aba-2004-civil
-discovery-standards.authcheckdam.pdf (right of noticed party to select the person “best suited,” in its opinion to serve as its spokesper-
son). 

Counsel for the noticed corporation should take advantage of the opportunity to select  representatives who can offer a compelling case as 
the “face” of the corporation.  William Barnett, General Counsel and Vice President of Cleveland, Ohio-based State Industrial Products Corp. 
understands the importance of selecting an appropriate corporate representative and the key role played by in-house counsel in it:  

In-house counsel have an in depth knowledge and appreciation of the corporation and its people.  As such, they should play a cen-
tral role in the corporate representative selection process.  I view such depositions as an ideal opportunity for a company to pre-
sent its position though a well-qualified, knowledgeable witness who can represent the company, and it is in-house counsel’s 
knowledge of the corporation and its people that is indispensable to that process.   

In making its corporate representative selection, it is advisable to consider  individuals who have experienced the litigation pro-
cess, because they will likely be easier to prepare and more confident than a novice to litigation.  Other considerations include the 
person’s demeanor and appearance, ability to devote the time and energy necessary to become fully prepared to testify, and ex-
tent of any personal knowledge the person may have about anything that may be relevant to the case and energy necessary  

 

http://www.americanbar.org/content/dam/aba/administrative/litigation/litigation-aba-2004-civil-discovery-standards.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/litigation/litigation-aba-2004-civil-discovery-standards.authcheckdam.pdf
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to become fully prepared to testify, and extent of any personal knowledge the person may have about anything that may be rele-
vant to the case that may be asked at the 30(b)(6) deposition. 

Another consideration is the number of representatives to use as corporate representatives  in response to the noticed items. Having multi-
ple witness may help ensure compliance with the notice – particularly where there are many noticed items. However, that must be bal-
anced against other factors, including additional preparation time as well as any increased likelihood of inconsistent testimony.  

The civil rules limiting the number of depositions and time permitted for each should also be considered when evaluating the number of 
representatives to use.  As to the number, a 30(b)(6) deposition counts as one deposition, irrespective of how many people testify to fulfill 
the notice. Advisory Committee Note to Rule 30 (specifies that a 30(b)(6) deposition counts as one deposition when determining the 10 
deposition limit of Rule 30(a)(2)(A)(1), regardless of number of corporate representatives used); see Purdue Pharma L.P. v. Ranbaxy Inc., 
2012 WL 1414308, at *3 (M.D. Ga. Apr. 20, 2012).  However, if a representative is deposed in both a personal and corporate representative 
capacity – it may count as two separate depositions. Compare Purdue, at *3 (M.D. Ga. Apr. 20, 2012) (nonparty 30(b)(6) deponent separate-
ly subpoenaed to testify in her individual capacity viewed as two separate depositions),with Detoy, 196 F.R.D., at 367 (court states only one 
deposition occurs where single is notice issued for corporate representative, who is questioned as to personal knowledge); see also Steven 
Caley, How Limitations on Number and Duration Apply to Corporate Depositions, The National Law Journal, 2011.  

As to the 7 hour per deposition time limit of Rule 30(d)(2), each representative’s testimony is considered a separate deposition. Rule 30(d)
(2), and Advisory Committee Note to Rule 30; see also Caley.  So the more corporate representatives utilized, the more time will be allotted 
to the 30(b)(6) deposition, absent a contrary stipulation or court order.  Id.  

Once selected, a corporation will identify the representative who will respond to each area of inquiry. See Martin v. Bimbo Foods Bakeries 
Distribution, LLC, 313 F.R.D. 1, 9 (E.D.N.C. 2016), and HSK v. Provident Life & Accident Ins. Co., 128 F. Supp. 3d 874, 881 (D. Md. 2015).  

Preparation  

As earlier referenced, Rule 30(b)(6) places a duty on the noticed corporation to select a “knowledgeable” representative to testify about 
“matters known or reasonably available” to the corporation.   

Rule 30(b)(6) also requires the corporation to “prepare the representative to fully and unevasively answer questions about the designated 
subject matter.” Ballentine, 2016 WL 2743504, at *5, Updike v. Clackamas Cty., 2016 WL 111424, at *2 (D. Or. 2016), and Louisiana Pac. 
Corp. v. Money Mkt. 1 Institutional Inv. Dealer, 285 F.R.D. 481, 485 (N.D. Cal. 2012) (noticed corporation has “a duty to educate its witness-
es so they are prepared to fully answer the questions posed at the deposition.”).  

To ensure compliance with Rule 30(b)(6), preparation of the corporate representative is key.  And because of the broad scope and im-
portance of a 30(b)(6) deposition, the time and effort focused on preparation must be extensive.  For that reason, it is important that the 
preparation begin when the litigation commences and the central issues become clear, thereby avoiding “catch-up” mode when a 30(b)(6) 
notice is actually received.  See Michael R. Gordon and Claudia De Palma, Practice Tips and Developments in Handling 30(b)(6) Depositions, 
ABA Litigation Section Annual Conference, at 23-25 (April, 2014). 

Working effectively with in-house corporate counsel – important in witness selection as noted earlier -- is also  important  in preparing the 
representative to be able to testify knowledgeably as to the noticed topics. 

William Barnett -- who earlier discussed witness selection -- knows the importance of outside counsel working closely with in-house counsel 
in adequately preparing the corporate representative:  

As former outside counsel, I frequently worked with corporate counsel in preparing 30(b)(6) deponents.  In my in-house 
role, I fully appreciate the importance of corporate representative depositions, not  only for the case at issue but also for 
potential future use given the shelf life of the transcript or video.  

The key to a successful 30(b)(6) deposition is preparation.  For that preparation to be successful, outside and corporate counsel need to 
work cooperatively and as early as possible in the case.  Ideally, this is well in advance of receiving the 30(b)(6) notice so outside and corpo-
rate counsel can leverage their individual knowledge and skills to work towards an excellent result.     

Information -- including company records, prior depositions, and interviews with current and, perhaps, former employees or officers – must 
be located, reviewed, and analyzed so that the “corporate knowledge” regarding the noticed items is sufficiently clear to enable a repre-
sentative to adequately prepare. See Risinger v. SOC, LLC, 306 F.R.D. 655, 663 (D. Nev. 2015) and First Mariner Bank v. Resolution Law Grp., 
P.C., 2014 WL 1652550, at *14 (D. Md. Apr. 22, 2014).  
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Testimony for which a corporate representative witness need be prepared includes corporation’s “subjective beliefs and opinions” con-
cerning the corporation’s “interpretation of documents” and its opinion on why facts should be construed a certain way.  California Foun-
dation for Independent Living Centers v. County of Sacramento, 142 F. Supp. 3d 1035 (E.D. Calif. 2015); see Joseph W. Hovermill and 
Matthew T. Wagman, When Nobody Knows What the Company “Knows”: A Look at the Options Available to a Company in Meeting its Rule 
30(b)(6) Obligations While Protecting Its Best Interests, For the Defense, at 52-56 (Nov. 2008). 

Important to witness preparation is a full understanding of what the corporate representative knows about the areas covered in the notice 
as well as any areas that may be relevant to any aspect of the litigation, even if not covered by the notice.  This latter aspect of preparation 
is necessary because it may be the subject of questioning at the deposition, as discussed more fully below.   

In the best of circumstances, finding and preparing a corporate representative for deposition presents a challenge, but for certain types of 
cases with long latency periods, such as mass tort or environmental matters, it may not be possible to find representatives with actual 
knowledge of some or all of the items in the notice. In these situations – and sometimes others -- counsel for a noticed corporation may 
need to find sources of information outside the corporation, such as former employees and officers, to help educate corporate representa-
tives, or consider using these persons as corporate representatives. See Elan Microelectronics Corp. v. Pixcir Microelectronics Co., 2013 WL 
4101811, at *6 (D. Nev. Aug. 13, 2013).   

Use of a former employee or officer is usually the noticed party’s choice, not its obligation; however, at times courts have required their 
use.  See Ken Sinclair and  Roger P. Fendrich, Discovering Corporate Knowledge and Contentions: Rethinking Rule 30(b)(6) and Alternative 
Mechanisms, 50 ALA. L. Rev. 651, 665 (1999). 

While a noticed corporation can state that it has no “corporate memory” to offer on a noticed topic, the consequences of doing so are dire, 
as the corporation will likely be precluded from offering any other testimony later.  See Prosonic, 2008 WL 2323528, at *3, and U.S. v Tay-
lor, 116 F.R.D. 356, 362-363 (M.D.N.C. 1996) (failure to provide witness who could testify to notice topic results in bar against doing so lat-
er).  So, providing a representative with some knowledge – if that is the best knowledge that can be obtained – is better than someone with 
none.   

A consequence of a failure to properly prepare for a 30(b)(6) deposition is the potential for court imposed sanctions.  Many courts treat a 
failure to fulfill a duty to educate “as tantamount to a nonappearance at a deposition, meriting the imposition of sanctions pursuant to Rule 
37(d)(3).” S. Cal. Stroke Rehab. Associates, Inc. v. Nautilus, 2010 WL 2998839, at *1 (S.D. Cal. July 29, 2010); see In re Lopez, 2015 WL 
7572097, at *11 (Bankr. S.D. Tex. Nov. 24, 2015), and Omega Hosp., LLC v. Cmty. Ins. Co., 310 F.R.D. 319, 322 (E.D. La. 2015). 

Courts frown on corporations that try to play “hide the ball” with their representative by designating someone with no knowledge when it 
is clear that others with knowledge could have been provided but were not.  Robinson v. Nexion Health At Terrell, Inc., 312 F.R.D. 438, 441-
42 (N.D. Tex. 2014), and Leonard v. PNC Bank, NA, 2014 WL 458041, at *2 (D. Mass. 2014). 

When considering sanctions for non-appearance or constructive non-appearance, courts will look to the following factors: “(1) what is the 
least severe sanction adequate to punish the offending conduct; (2) the reasonableness of the attorneys’ fees; (3) the precise conduct be-
ing punished; and (4) the speed with which the sanctions were sought.” Robinson v. Nexion Health At Terrell, Inc., 312 F.R.D. 438, 441-42 
(N.D. Tex. 2014) (citing Thomas v. Capital Sec. Services, Inc., 836 F.2d 866, 878–81 (5th Cir.1988)).   

Where a representative is –  during the deposition – unable for whatever reason to provide a sufficient response to the noticed item, coun-
sel for the noticed corporation has a duty to provide another representative on that topic at a later date. Audiotext Communications Net-
work, Inc. v. U.S. Telecom, Inc., 1995 WL 625962, at *13 (D.Kan. 1995) (noticed corporation required to pay costs associated with follow up 
deposition), and Marker v. United Fidelity Life Ins., 125 F.R.D. 121, 162 (M.D.N.C. 1989).  

Preparation Privilege Issues  

Preparation of a 30(b)(6) corporate representative can result in an unintended waiver of attorney-client confidences and/or attorney work-
product. While this is a concern in any witness preparation, it is particularly problematic in the preparation of a 30(b)(6) witness who may 
be totally reliant on information provided by others, including counsel for the noticed corporation.   

Counsel for the corporation must walk the important line between protecting work product and attorney-client communications from dis-
covery while fulfilling the corporation’s duty to fully investigate the corporation’s knowledge and prepare the corporate representative for 
deposition. 

Privilege issues in 30(b)(6) depositions typically arise when counsel for the noticing party asks what information the 30(b)(6) witness re-
viewed in preparation for the deposition and is met with a work product objection based on the fact that disclosure of the information 
would reveal the attorney’s thought process. 
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Courts are not uniform in their rulings in such cases, prompting one court to note the “widely varying application by the courts, is little 
better than no privilege at all.”  In re Kellogg Brown & Root, Inc., 796 F. 3d 137, 144 (D.C. 2015) (citing Upjohn Co. v. United States, 449 U.S. 
383, 393 (1981)).   

In Sprock v. Peil, 759 F. 2d 312 (3d. Cir. 1985), the court held that documents grouped by counsel for the defendant corporation and used 
with the witness as part of deposition preparation -- constituted “opinion” work product.  The very grouping of the documents “reveal[ed] 
defense counsel’s selection process, and thus his mental impressions.”  Id. at 315.  The court also noted the absence of testimony establish-
ing the witness relied upon the documents for his testimony.  Id. at 31 8-319.   

Other cases holding  that the absence of testimony that the witness relied on the documents bars discovery of the documents include In re 
Kellogg Brown & Root, Inc., 796 F. 3d 137, 143-144 (5th Cir. 1996), and Fed. Trade Comm’n v. Directv, Inc., 2015 WL 7775274, at *5 (N.D. Cal. 
Dec. 3, 2015).  

However, numerous other courts have held that witness preparation documents are discoverable -- even in the face of privilege claims --  
provided reliance is established.  See Mattel, Inc. v. MGA Entm’t Inc., 2010 WL 3705782, at *5-6 (C.D. Cal. 2010) (work product or delibera-
tive process protection waived once the summary was reviewed by the witness to support her testimony); Audiotex Communication Net-
work, Inc. v. U.S. Telecom, Inc., 164 F.R.D. 250, 254 (D.Kan. 1996), and Bank Hapoalim B.M. v. American Home Assurance Co., 1994 WL 
119575, at *5-7 (S.D.N.Y. 1994). 

Scope and Binding Nature of Testimony  

It is important to be aware of the permissible scope and binding nature of a Fed. R. Civ. P. 30(b)(6) deposition. 

Generally, the deposition’s scope is as broad as the scope of discovery outlined in Fed. R. Civ. P. 26(b)(1). Thus, opposing counsel can ask a 
corporate representative about any personal knowledge that person may have about the topics identified in the notice. See Detoy, 196 
F.R.D, at 365-367 (N.D. Calif. 2000) and California Foundation for Independent Living Centers v. County of Sacramento, 142 F. Supp. 3d 
1035, at 1045-1046 

Authority is split regarding whether a corporate representative must answer questions about which the deponent has personal knowledge 
but which fall outside the scope of the notice; however, the majority rule is that such questions can go beyond the scope of the notice. 
Compare Detoy, 196 F.R.D. at 365-36 (citing majority rule and stating that purpose of notice is to identify possible areas of inquiry and limit 
noticed party’s responsibility to prepare a representative to testify, not to  preclude noticing party from asking relevant questions that may 
fall outside the scope of the notice), California Foundation, 142 F. Supp. at 1046, and King v. Pratt & Whitney, 161 F.R.D. 475, 476  (S.D. Fla. 
1995), aff'd sub nom. 213 F.3d 646 (11th Cir. 2000), with Paparelli v. Prudential Ins. Co. of Am., 108 F.R.D. 727, 729-730 (D. Mass. 1985) 
(follows minority rule not permitting examination beyond scope of notice).  

Where a corporate representative is an officer or managing agent and does answer questions based on personal knowledge that fall out-
side the issues listed in the notice, the corporation becomes bound by the responses. California Foundation, 142 F. Supp. at 1046, Detoy, 
196 F.R.D. at 365-36, and Crest Infiniti, II, LP v. Swinton, 174 P.3d 996, 1000 (Okla. 2007), as corrected (Oct. 10, 2007).  

Counsel should – of course –  object during the deposition to any questions that are outside the scope of the notice, as a failure to do so 
waives any later objection. See Detoy, 196 F.R.D. at 365-36, and California, 142 F. Supp. at 1046. 

However, properly asserting the objection is also important. In Detoy, supra, counsel for the noticed party did object at the deposition to 
questions he felt were beyond the scope of the notice. After asserting his objection, he suspended the deposition and sought a protective 
order seeing to restrict questioning to the areas identified in the notice.  In denying the noticed party’s motion, the court held that the ob-
jection was improperly asserted.  The proper procedure, the court noted, is not to suspend the deposition; rather, it is to object on the rec-
ord that the question is beyond the scope of the notice and is not intended to be binding on the corporation. Id. at 367. Then prior to trial, 
the court further stated, counsel for the corporation can request that the jury be instructed that any responses given at the deposition that 
are outside the notice should be considered “merely the answers or opinions of individual fact witnesses, not admissions of the party.” Id. 
at 367. 

If the representative cannot answer a question that is outside the scope of the notice, it is the noticing party’s problem, as it failed to pro-
vide the “reasonable particularity” in the notice that would have compelled preparation for such questions.  King, 161 F.R.D., at 476. 

As noted, a corporation is bound by the testimony of its corporate representative; however, 30(b)(6) testimony does not constitute a judi-
cial admission. N. Venture Partners, LLC v. Vocus, Inc., 2016 WL 1177923, at *8 (N.D. Cal. Mar. 22, 2016) (30(b)(6) depositions “produce 
evidence, but the … deponent’s testimony is not tantamount to a judicial admission”), Carriage Hills Condo., Inc., 109 So. 3d at 335-338. 
and Taylor, 116 F.R.D. at 363.  
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Commenting on the meaning of a corporate representative’s binding testimony, one court held: 

It is true that a corporation is ‘bound’ by its Rule 30(b)(6) testimony, in the same sense that any individual deposed under Rule 30
(b)(1) would be ‘bound’ by his or her testimony.  All this means is that the witness has committed to a position at a particular point 
in time.  It does not mean that the witness has made a judicial admission that formally and finally decides an issue. 

W.R. Grace & Co. v. Viskase Corp., 1991 WL 211647, at *2 (N.D. Ill 1991). 

As a result, a Fed. R. Civ. P. 30(b)(6) deposition can be contradicted by the noticed party and face impeachment when it does so just like any 
other deposition testimony. Maronda Homes, Inc. of Florida v. Progressive Exp. Ins. Co., 2015 WL 2169234, at *4 (M.D. Fla. May 8, 2015). 

Note, however, that the party attempting to contradict the testimony it offered at deposition may be estopped from doing so if it is unable 
to provide a “reasonable explanation” for the newly offered, contradictory testimony. Julie Davis v. Josi Hospitality, L.L.C, 2016 WL 
3023288, at *5 (M.D. La. May 24, 2016) (court finds no such explanation for contradictory evidence offered just two days after original 
statement), Carriage Hills Condo., 109 So. 3d at 335-338 (reversed trial court exclusion of affidavits offered by corporation that were con-
tradictory to those of its corporate representative’s testimony, noting -- among other reasons -- that affidavits did not “directly contradict” 
prior testimony) 

Conclusion 

Federal Rule of Civil Procedure 30(b)(6) provides the mechanism for taking depositions of corporate representatives, which depositions are 
now subject to the recent proportionality revision to Rule 26(b)(1) and contain “traps for the unwary.” 

As noted, the party seeking a deposition is obligated to provide a 30(b)(6) notice that describes “with reasonable particularity” the matters 
on which it seeks examination. Upon receipt of a notice, the noticed corporation must properly assert its objections prior to the representa-
tive’s deposition, including any objection that the discovery sought violates the proportionality language of Rule 26(b)(1). 

It is critical that the noticed party – working closely with in-house counsel for the corporation – select  and then adequately prepare a rep-
resentative who will provide knowledgeable, binding answers on behalf of the corporation. 

© Tucker Ellis LLP. All rights reserved. 
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 When Is The Citizenship Of An LLC Member Relevant For Diversity Purposes:  
The Spectator On The Sideline Test Applied 

By:  Jerome W. Cook 

On April 4, 2017, a federal district court within our Sixth Circuit had occasion to consider whether the citizenship of 
a limited liability company defeated diversity jurisdiction. Kelly v. American Foods Group et al., 2017 WL 1281153.  
In holding that the citizenship of the limited liability company was relevant to the diversity jurisdiction issue, the dis-
trict court in Kelly had occasion to revisit the concept of “nominal party,” the “Spectator on the Sideline Test,” the 
holding in Mortenson Family Dental Center, Inc. v. Heartland Dental Care, Inc., 526 Fed. Appx. 506 (6th Cir. 2013), 
and their application to yet another fact pattern involving the relevance of a limited liability company’s citizenship.   

The presence of an unincorporated association, like a limited liability company, as a party to a  federal Complaint or 
a Notice of Removal, signals the need for an extra measure of due diligence by the litigator.  By now it should be 
generally known that the citizenship of a limited liability company will include, by attribution, the citizenship of each 
and every member. Delay v. Rosenthal Collins Group, LLC, 585 F.3d 1003 (6th Cir. 2009).  But a limited liability com-
pany may have members that are limited liability companies as well. The inquiry and final resolution of the jurisdic-
tional question may therefore require a descent into a tangled root system of the limited liability company’s organi-
zational tree. If one member or sub-member (or sub-sub-member….etc.) of the limited liability company is revealed 
to have the same citizenship as one of the opposing parties, then diversity jurisdiction does not exist. This is the 
general rule.     

Any litigator who has embarked upon this sojourn and found, deeply buried along a remote root hair, a sub-sub-
sub…member with an unexpected citizenship has likely experienced joy (if opposing jurisdiction) or horror (if seek-
ing jurisdiction).  And no matter on what side of this emotional state one happens to be, there must arise in both a 
certain sense of form over substance.  This can be particularly poignant when, from all appearances, the sub-sub-
sub…member had no connection whatsoever with the dispute presented.  Question: If such a member, if joined to 
the suit in its own capacity, would qualify as a “nominal party” at best, then is it proper to attribute its citizenship to 
a real party in interest for diversity jurisdiction purposes?   

For context, when adjudicating the issue of diversity jurisdiction, a federal district court must disregard nominal par-
ties and decide only on the citizenship of the real parties in interest.  Certain Interested Underwriters at Lloyd’s v. 
Layne, 26 F.3d 39, 42 (6th Cir. 1994).  So what is a nominal party?  Here are some clues. A party may be a nominal 
party if it is not a  “player” in the real dispute.  A party may be a nominal party if it is not asserting a claim, even if it 
could.  A party may be a nominal party if it does not have an interest in the result of the lawsuit.  Expressed differ-
ently, a party may be a nominal party if it will not receive any relief from the outcome of the suit.  In essence, a 
nominal party is only “…a spectator on the sideline.  That it will give a trophy to the winner does not make it a play-
er in the game.” Mortenson Family Dental Center, Inc. v. Heartland Dental Care, Inc., 526 Fed. Appx. 506, 509 (6th 
Cir. 2013).  A nominal party appears to be the opposite of a “real party in interest.”  It may be the anti-real party in 
interest. 

The “Spectator on the Sideline” test is not a brand new concept but was coined in 2013 in Mortenson.  The Sixth 
Circuit in Mortenson was presented with a limited liability company that had been joined as one of two party plain-
tiffs to the lawsuit. The alleged nominal party had two members.  One was the other party plaintiff, which was a 
corporation with a citizenship in Kentucky.  The other was the Defendant corporation which had a citizenship in Del-
aware and Illinois.  The Defendant sought removal to Federal District Court in Illinois but this was denied on the ba-
sis that the limited liability co-plaintiff exhibited aggregate citizenship in Kentucky, Delaware and Illinois, and the 
Defendant’s citizenship was Delaware and Illinois.   
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On appeal, the citizenship of the limited liability company (Kentucky, Delaware and Illinois) named as a co-plaintiff 
was held to be irrelevant to diversity jurisdiction because the limited liability company was found to be a ”nominal 
party.”  Id. at 509.  Most recently, in Kelley, supra, Mortenson was cited in support of the proposition that a defend-
ant limited liability company was also a “nominal party.”  It was argued by that same defendant that the citizenship 
of one its members should not be attributed to it where that member was comprised of sixteen (16) trusts and only 
one of them had the same citizenship as the plaintiff. However, in Kelly, the “nominal party” status was rejected, 
attribution of its member’s citizenship was upheld, and diversity jurisdiction was defeated.  With this in mind, how 
did Kelley and Mortenson differ?   

In Mortenson the plaintiff and defendant disputed their percentage ownership in a limited liability company named 
Moreheart that was joined as the co-plaintiff.  Moreheart was not a party to the operating agreement and, though 
the operating agreement granted certain rights to Moreheart, it had not asserted any of them and did not stand to 
obtain any relief.  No claims were asserted against Moreheart.  As such, the Sixth Circuit in Mortenson held that 
Moreheart was a nominal party whose citizenship was irrelevant for diversity purposes. 

In Kelly, a plaintiff with a Kentucky citizenship sued two limited liability companies and an individual.  The individual 
had a Pennsylvania citizenship.  ASL, one of the two limited liability companies, had a Wisconsin citizenship.  AFG, 
the second of the two, had two members, one of which, RDI Shareholder, was itself a limited liability company 
whose members consisted of sixteen (16) trusts, one which had a trustee with a Kentucky citizenship.  The plaintiff 
in Kelly was injured when struck by a truck driven by an employee of ASL.  AFG was alleged to have an ownership 
interest in ASL, to exercise managerial control over ASL, to be a primary member of ASL, and to be jointly and sever-
ally liable with ASL.  Kelley, supra.  As such, AFG was found to be a real party in interest, not a nominal party.  Be-
cause AFG’s citizenship was therefore relevant to diversity jurisdiction, the fact that both AFG and the plaintiff had a 
Kentucky citizenship defeated diversity jurisdiction. 

But Kelly held that the Kentucky citizenship of the trustee should be attributed to AFG without Kelly giving any con-
sideration as to whether or not RDI Shareholder itself would be a  “nominal party.” Rather, Kelly cited Americold Re-
alty Trust v. Conagra Foods, Inc., 136 S. Ct. 1012, 1016 (2016) for the proposition that the citizenship of all trustees 
is relevant in determining diversity.  That may be true as to the citizenship of RDI Shareholder but it does not neces-
sarily follow that RDI Shareholder would be anything but a “nominal party” if joined to the lawsuit in its own name.  
On the other hand, the Sixth Circuit in Mortenson was presented with members of the alleged nominal party which 
were each considered real parties in interest in their own right and were joined. Given this subtlety, it is not entirely 
clear as to whether the Sixth Circuit in Mortenson would have attributed RDI Shareholder’s citizenship to AFG.  This 
was the essential context addressed in Mortenson where the citizenship of a party plaintiff itself was considered ir-
relevant to diversity jurisdiction because it was a “nominal party.” There are other moving parts in Kelly that ulti-
mately may have led to the same result, but on this point caution may be required. 

So what then is the proper application of the rule that, when adjudicating the issue of diversity jurisdiction, a federal 
district court must disregard nominal parties and consider only the  citizenship of the real parties in interest? See, 
Certain Interested Underwriters at Lloyd’s v. Layne, 26 F.3d 39, 42 (6th Cir. 1994).  If the citizenship of a limited liabil-
ity company, joined as a party, may be disregarded for diversity jurisdiction when that party is deemed to be a 
“nominal party,” then why would the federal courts ever attribute the citizenship of its members (sub-members…
sub-sub-members…etc.) if those members (sub-members…sub-sub-members…etc.) would never qualify as real par-
ties in interest in their own right?  In other words, if those members (sub-members…sub-sub-members…etc.) were 
simply “spectators on the sideline.”  Expressed differently yet again, why is the “nominalness” of a party so im-
portant that it will render the  citizenship of that party irrelevant for jurisdictional purposes when the “nominalness” 
of a remote member or sub-member of that party is apparently not considered at all when evaluating whether it is 
appropriate to attribute its citizenship to that very party for jurisdictional purposes?  This issue, which is not ad-
dressed in either Mortenson or Kelly, is a compelling one on its face.  However, to unravel it and illuminate it for the 
error that it is, proves to be a rather complicated analysis.   
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Fortunately, the source of the answer appears to have been addressed by the United States Supreme Court in 
Carden v. Arkoma Assocs., 494 U.S. 185 (1990).  In Carden, the dissent would have applied a “real party to the con-
troversy test” that would have disregarded the citizenship of a limited partner.  This was rejected in Carden and ex-
pressed in the following terms: “In sum, we reject the contention that to determine, for diversity purposes, the citi-
zenship of an artificial entity, the court may consult the citizenship of less than all of the entities members.” Id. at 
195.  I recommend Carden and its progeny to you if further justification is required. 

The lesson:  When evaluating the citizenship of a limited liability company party for diversity jurisdiction purposes, 
attribute the citizenship of all of its members, and if those include limited liability companies, then sub-members 
and sub-sub…members etc. to the party.  Once this is accomplished, if the attributed citizenship of any member is 
problematic for diversity jurisdiction, then consider whether the party is a “nominal party.”  If a “nominal party,” 
then that party’s citizenship should not be considered relevant for diversity jurisdiction purposes.  If the party is not 
a “nominal party” then the aggregate attributed citizenship of all members (sub-members, sub-sub members…. etc.) 
are relevant for diversity jurisdiction purposes.  It will not prove helpful to consider the “nominalness” of those 
members, sub members….sub-sub-members, as if they were joined as parties in their own right, in order to inter-
fere with the attribution of their citizenship to the party actually joined to the lawsuit. As compelling as that analysis 
may appear, currently it would fail.  Have fun.     

Jerome W. Cook 
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mailto:kpoliak@beneschlaw.com
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Date: January 4, 2017Author: fedbarblog0 Comments 

SOLACE is making a difference in the lives of our members and those close to them! The program (whose name stands for “Support of 
Lawyers/Legal Personnel All Concern Encouraged”) is a new initiative of the FBA that began at the national level in October 2016. Some 
examples of how SOLACE has helped the legal community follow. 

An FBA member referred a friend who is battling stage IV adrenal cortex carcinoma.  She is a single mother of two boys and due to sub-
stantial medical bills, she has been struggling to meet her family’s daily living expenses, including groceries, gas, toiletries, and clothing.  
She sought gift cards to local stores and hotel points to cover the hotel costs when she travels to the hospital for treatment.  FBA mem-
bers graciously responded to the need and provided gift cards to assist this family. 

A policeman was involved in a shooting incident with a suspect in stolen vehicle.  The suspect was killed, and the policeman placed on 
administrative leave during investigation.  The policeman’s wife, an FBA member, sought help with meals for the family of the police 
officer during the investigation.  The FBA Chapter in the area of the incident arranged for meals to be provided to the family. 

The wife of a senior status, state court judge died, and the judge sought help to obtain some grief counseling. Because he was a senior 
judge he did not qualify for the employee assistance plan to obtain counseling.  This judge had helped the local federal court with many 
collaborative projects, so local FBA members arranged for the judge to receive grief counseling sessions on a pro bono basis. 

An FBA member submitted a SOLACE request on behalf of close friends, an Afghan family facing an urgent housing crisis.  The family 
came to the United States as refugees after their lives were endangered due to work for the US.  They applied for subsidized housing, but 
their application was lost and the apartment complex placed them at the end of the waiting list, leaving them without affordable hous-
ing.  They sought SOLACE assistance that could help them with their housing application.  Another FBA member who learned of the need 
contacted a church in the vicinity of the Afghan family, which owned a home for rent, and the church offered the home to the Afghan 
family for much lower rent than the family was currently paying. 

If you would like to learn more about SOLACE, or if you would like to submit a request for assistance, please visit the FBA’s SOLACE web 
page. 

https://fedbarblog.wordpress.com/2017/01/04/solace-making-a-difference-around-legal-community/
https://fedbarblog.wordpress.com/author/fedbarblog/
https://fedbarblog.wordpress.com/2017/01/04/solace-making-a-difference-around-legal-community/#respond
http://www.fedbar.org/solace.aspx
http://www.fedbar.org/solace.aspx
http://www.fedbar.org/solace.aspx
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Click here to register. 

http://www.fba-ndohio.org/event-2561761
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 Editors for the Summer 2017 Newsletter: 

   

Calendar of Events:Calendar of Events:Calendar of Events: 
 
July 19, 2017July 19, 2017July 19, 2017    FBA-NDOC Board Meeting 

 
August 3, 2017August 3, 2017August 3, 2017   Summer Social Event  

 
August 16, 2017August 16, 2017August 16, 2017   FBA–NDOC Board Meeting 
 

August 24, 2017August 24, 2017August 24, 2017   Reach Out Legal Assistance (3) CMBA 
   
September 14September 14September 14---16,  2017  16,  2017  16,  2017  Annual Meeting and Convention-
Atlanta, Georgia 
   
September 20,  2017September 20,  2017September 20,  2017   FBA-NDOC Board Meeting  
 

October 2,  2017October 2,  2017October 2,  2017   State of the Court Luncheon 
 

October 20,  2017October 20,  2017October 20,  2017   Bankruptcy Bench Bar Retreat 
 
October 26,  2017October 26,  2017October 26,  2017   Reach Out Legal Assistance (4) CMBA 

 
 

We add events to our calendar often so please check our 
website for upcoming events that may not be listed here. 
 

 
 
 

 

   

FBA-NDOC Officers 

President- 

Tony J. Vegh, Vecchio & Vegh 

President Elect- 

Rebecca J. Bennett, Ogletree Deakins Nash Smoak & Stewart PC 

Vice President-  

Philip Calabrese, Porter Wright 

Secretary- 

Deneen LaMonica, Ziccarelli & Martello 

Treasurer- 

Amanda Knapp, Roetzel & Andress 

 

We’ We’re on the web: 

fba-ndohio.org 

INTER ALIA is the official publication of the Northern District, Ohio 
Chapter of the Federal Bar Association.  

If you are a FBA member and are interested in submitting  content for 
our next publication please contact either Matthew D. Gurbach or Ste-
phen H. Jett no later then  September 15, 2017 

Next publication is scheduled for Fall 2017. 

Stephen H. Jett 
Co-Chair, Newsletter Committee 
Ulmer & Berne LLP 
216.583.7138 
sjett@ulmer.com 
www.ulmer.com  
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http://www.fedbar.org/Education/Calendar-CLE-events/2017-
Annual-Meeting-and-Convention-.aspx 

Matthew D.Gurbach 
Co-Chair, Newsletter Committee 
Benesch, Friedlander, Coplan & 
Aronoff LLP 
216.363.4413  
mgurbach@beneschlaw.com  
www.beneschlaw.com 

http://www.fba-ndohio.org
mailto:sjett@ulmer.com
http://www.ulmer.com
http://www.fedbar.org/Education/Calendar-CLE-events/2017-Annual-Meeting-and-Convention-.aspx
http://www.fedbar.org/Education/Calendar-CLE-events/2017-Annual-Meeting-and-Convention-.aspx
mailto:mgurbach@beneschlaw.com
http://www.beneschlaw.com/mgurbach/

